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INS tANCE ON LOSS OF RENTS 
Coverage of Policy 


Using a. dard form of fire insurance policy, with rider 
attached, the aefendant insurance company undertook to pro- 
vide indemnity against loss of rents from a described building 
due to the untenantable condition of the building as a result 
of damage by fire. Said policy contained a fall of building 
clause which read as follows: “If a building or any part thereof 
fall, except as a result of fire, all insurance by this policy on 
such building or its contents shall immediately cease.” There 
was no separate provision or other insurance by which the 
owner was indemnified against loss to the building itself be- 
cause of fire. The question presented to the Georgia Supreme 

Please Route to: Court in Aetna Insurance Company v. Martin et al., reported 
at {[ 300,432, was whether or not the insurance against loss 
of rents constituted insurance “on such building” within the 
meaning of the fall of building clause. 


Nature of Damage 


It was established that a tornado caused a considerable 
portion of the building to fall, and that subsequent thereto a 
fire occurred which damaged the remaining portion of the 
building. Recovery for the fire damage, which it was alleged 
caused the building to become untenantable, was sought. 


Insurer not Liable 


The court said that of the three contingencies upon which 
liability was based, loss of rents, untenantable condition, and 
damage to the building by fire, the last was the primary or 
principal contingency. Although the insurance was against 
loss of rents, the real subject matter of the contract was the 
building itself since rents to become due in the future could 
not per se be insured against fire. It could only be in con- 
templation of damage to the building by fire that the protection 
afforded by the policy could come into existence. The policy 
is, therefore, construed as providing insurance “on the build- 
ing,” but with a limitation to liability for loss of rents due to 
an untenantable condition. Thus, when the tornado caused a 
portion of the building to fall, the insurance ceased under the 
terms of the policy and the insurer could not be held liable for 
subsequent damage caused by fire. The opinion of the Georgia 
Court of Appeals, reported at 2 Fire and Casualty Cases 169, 
is reversed hereby. 
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THE INSURANCE LAW JOURNAL 


% FIRE AND CASUALTY % 


Tax on Gross Fire Insurance Premiums.—A tax levied on the 
gross fire insurance premiums collected by companies doing 
business within the city of Louisville was held to be void on 
the grounds of lack of uniformity and because it amounted 
to double taxation, there already being another tax levied 
on the same base. (City of Louisville et al. v. Aetna Fire Ins. 
Co. et al., Ky. Ct. of App.). .. 300,424. 


Owners’, Landlords’ and Tenants’ Public Liability Policy.— 
An insurer was held liable to defend an action brought by 
tenants against the owner of a building in Corpus Christi, 
Texas, for injuries sustained by them when charcoal burners 
used for temporary heat during alterations gave off poison- 
ous fumes, their injuries not being the direct or indirect 
result of said alterations. (Maryland Casualiy Co. v. Schar- 
lack et al., U. S. C. C. A., 5th C.). . .§ 300,425. 


Cancellation of Agency Contract.—Findings of fact upon which 
conclusions of law were based resulting in a decree in favor 
of plaintiff insurance company were held insufficient to show 
that cancellation of agent’s contract by plaintiff was lawful 
and that agent was not entitled to affirmative relief by way 
of damages as prayed. (Massachusetts Bonding & Ins. Co. v. 
Johnston & Harder, Inc, et al., Pa. Supreme Ct.).. .] 300,426. 


Verdict.—Plaintiff’s motion for a new trial as to the first cause 
of action stated in her complaint was granted where the 
verdict of the jury failed to indicate whether or not any 
verdict on that cause had been reached. (Schweinert v. Ins. 
Co. of North America, U. S. Dist. Ct., S. D., N. Y.) 

7 300,427. 


Bailed Goods Destroyed.—Goods held by a bankrupt under 
bailments and trust receipts were not covered by a policy 
which protected goods owned by the insured, or in which 


he had an interest or for which he was legally liable. (Jn 
re Podolsky, U. S. C. C. A., 3rd C.) { 300,428. 


Policy Lapsed at Time of Loss.—Failure of the assured and 
of the mortgagee to pay a premium installment which fell 
due caused the policy to lapse so that when a loss sub- 
sequently occurred, the liability of the company was sus- 
pended. No agreement made by the agent as to a manner 
of payment of premiums other than as provided by the 
policy could bind the insurer. (Sea et al. v. Continental Ins. 


Co. of the City of N. Y., Ky. Ct. of App.)... 300,430. 


Reformation of Policy.—Reformation of policy to correct de- 
scription of property insured and to strike therefrom clause 
requiring that land on which property was situated be owned 
by the insured in fee simple was allowed. (Earley v. The 
Automobile Ins. Co. of Hartford, Conn., Kansas City Ct. of 
App., Mo.). . .§ 300,431. 


Insurance against Damage to Boilers—An insurance com- 
pany did not discharge its duty under its policy which pur- 
ported to indemnify plaintiff against loss resulting from 
damage to boilers by welding the cracks in the boiler. This 
did not put the boiler into as good a condition as it had 
been prior to the damage and no other insurance company 
would insure the same in the condition in which the insurer 
left it. Damages prayed for by the insured were allowed. 
(Gaut-DeVault Co. v. London Guarantee & Accident Co., 
Tenn. Ct. of App.).. .§ 300,433. 


% NEGLIGENCE 
(Other than Automobile) 


Attempt to Board Moving Street Car.—In a suit brought by 
plaintiff to recover damages for injuries sustained while 
attempting to board defendants’ street car, wherein it was al- 
leged that defendants negligently operated the street car 
in that they failed to give plaintiff an opportunity to safely 
board the car, the court held that defendants were not 
negligent in any manner but that the proximate cause of 
the injuries was plaintifi’s act of attempting to board the 
street car while it was in motion and, for this reason, denied 
recovery. (Bain v. Richardson, Recr. et al., 1. App. Ct.) 

J 401,776. 


December 5, 1949 


Worker Struck by Engine.—In a suit brought by plaintiff to 
recover damages for the wrongful death of her husband, 
who suffered fatal injuries when he was struck by defend- 
ant’s engine while engaged in his work as a crew caller, 
the court affirmed a judgment for plaintiff, holding that the 
evidence supported the verdict of the jury, and that the 
trial court committed no reversible error, either in the 
charge that was given or in refusing to charge certain of 
defendant’s requests, (Southern Railway Co. et al. v. DeFoor, 
Ga. Ct. of App.). . .§ 401,771. 


Railroad’s Liability—In a suit brought by plaintiff to recover 
for damage to his property, alleged to have been caused 
when sparks were emitted from defendant’s engine operated 
along tracks adjacent to plaintiff’s property, the court af- 
firmed a judgment entered for defendant, holding that the 
question of whether the fire was ignited by the engine was 
a question of fact for the jury, whose finding in the negative 
was not against the maniiest weight of the evidence. 


(Williams v. T. J. Moss Tie Co., Ill. App. Ct.).. .] 401,778. 


Employer’s Liability.—Plaintiff, employed by defendant con- 
tractor to keep a temporary railroad crossing free from 
dirt, brought an action to recover damages for injuries 
sustained as the result of being struck by a train. The 
accident occurred when a fellow employee, who was driving 
a truck, dashed in front of the train thereby failing to give 
plaintiff, who was standing at the crossing, an opportunity 
to avoid the train. The court held that defendant was under 
no obligation to anticipate that the truck driver, his employee, 
would be so reckless as to dash in front of the train and 
denied a recovery. (Harvey et al. v. Smith, Miss. Supreme 


Ct.). . . 401,783. 


Sparks from Engine.—Plaintiffs brought this suit for damages 
because of the loss of their house, garage and personal 
property therein, by a fire alleged to have been set by sparks 
from a locomotive engine of defendant company near plain- 
tiff’s dwelling. The court affirmed a judgment entered for 
plaintiffs, holding that conflicts in the evidence presented 
an issue of fact to be decided by the jury, who were war- 
ranted in finding that the reasonable probability was that 
the sparks from the engine of one of defendant’s locomotives 
set fire to the grass in a ditch near plaintiff's house, and 
that the wind carried the flames to the garage and house. 
(Kurn et al. v. Fondren et al., Miss. Supreme Ct.) . . .] 401,793. 


Pedestrian Injured.—Where plaintiff brought an action to re- 
cover damages for injuries sustained when she stepped on 
a small piece of stone or broken pavement while walking 
through an alley, the court held that a judgment notwith- 
standing the verdict entered for defendant gas and electric 
company was not warranted in view of the evidence which 
showed that the rocks came from defendant’s operations in 
installing a gas service and were left on the pavement by 
defendant. (Parsell et al. v. San Diego Consolidated Gas & 
Electric Co., Calif. Dist. Ct. of App.)...] 401,765. 


Icy Condition of Sidewalk.—Plaintiff sued to recover damages 
for injuries sustained when, as he was intending to enter 
defendant’s gas station, he walked along a concrete drive- 
way, and then stepped up to the sidewalk, about eight inches 
above the level of the driveway, on some ice where he slipped 
and fell. The court denied a recovery, holding that plaintiff 
was not exercising the proper degree of care when stepping 
up to the higher level. (Walberg v. Rocolene Refining Co., 
Pa. Supreme Ct.). . .§ 401,780. 


Defective Sidewalk.—Plaintiff, a pedestrian, suffered injury as 
the result of a fall when she caught her heel in a broken 
piece of sidewalk pavement. It was argued that the de- 
fective condition was caused by an improper use of the 
sidewalk, namely, the unloading of beer kegs. The court 
held that a motion of nonsuit should have been granted on 
the ground that there was no evidence showing that de- 
fendant owner caused the condition complained of or that 
the improper use of the sidewalk by the unloading of beer 
kegs was done with his knowledge and for his benefit. 


(Lindner v. Michel, N. J. Supreme Ct.).. . 401,785. 


Paragraph ({) numbers refer to the full opinion texts in the CCH Insurance Law Reporting Service units. 
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Owner’s Liability —While plaintiff was standing on a sidewalk 
in front of defendant’s drug store, a strip of opaque glass, 
forming a part of the facing of the building, fell and struck 
her. The court denied a recovery, holding that the only 
evidence offered by plaintiff, from which negligence on de- 
fendant’s part might be inferred, was based upon dubious 
facts assumed from the reading of an unsatisfactory photo- 
graph and this was insufficient to establish defendant's 
liability. The court further held that defendant was not 
required to probe behind the glass to ascertain the manner 
in which it had been attached by a contractor employed to 
do the work. (Doerr et al. v. Rand’s et al., Pa. Supreme Ct.) 
...§ 401,781. 


Contact with Charged Wire.—Plaintiff brought suit to recover 
damages for injuries sustained, contending that defendant 
built one of its power lines under a radio aerial on his 
property, and that when the aerial wire broke on a windy 
day, it fell on the power line, became charged with elec- 
tricity and, while lying in plaintifl’s yard, caused the injuries 
complained of when plaintiff's foot came in contact with 
said wire. The court reversed a judgment for plaintiff, 
holding that the acceptance of plaintiff’s version of the 
happening of the accident would be based on speculation 
and guesswork. (Jackson Purchase Rural Electric Co- 
Operative Corporation v. Burns, Ky. Ct. of App.).. .§ 401,792. 


Municipality’s Liability — Plaintiff brought an action to recover 
damages for the wrongful death of her child, who, while 
using a bridge, fell into water which had risen near the 
level of the bridge as a result of heavy rain. The child was 
swept away and discovered dead several miles from the 
point where she fell. The suit proceeded for recovery upon 
the alleged negligent conduct of the city in maintaining the 
bridge in an unsafe condition, without rails, banisters or 
guards for the protection of those using the same. The 
court held that demurrers to plaintiff’s complaint were 
properly overruled, on the ground that the facts stated in 
said complaint were sufficient to constitute negligence. (City 
of Birmingham v,. Whitfield, Ala. Ct. of App.) . . . | 401,795. 


State’s Liability—In a suit brought by claimant to recover 
damages for the death of her decedent, who died as the 
result of the negligence of defendant’s servants and em- 
ployees in administering a wrong drug while decedent was 
a patient in a state hospital, the court modified and affirmed 
a judgment for claimant, finding no merit in defendant’s 
contentions that it was not liable because its duty was dis- 
charged by the employment of competent medical doctors 
and nurses, its position being the same as that of a public 
hospital corporation, and because the death of decedent 
did not result in pecuniary loss to claimant. (Liubowsky, 
Admx. v. The State of N. Y., N. Y. Supreme Ct., App. Div.) 

7 401,787. 


Hospital Patient Injured.—Plaintiff brought this suit to recover 
damages for injuries sustained as the result of a burn on 
his foot, alleged to have been caused by an electric light 
lamp placed under the bed clothes by a servant of defend- 
ant, while plaintiff was a patient in defendant hospital. The 
court reversed a judgment dismissing plaintiff’s complaint, 
holding that the circumstantial evidence introduced to show 
defendant’s negligence negatived all but bare possibilities 
that defendant was free from any negligence and, therefore, 
was sufficient to constitute a prima facie case. (Dillon v. 
Rockaway Beach Hospital and Dispensary, N. Y. Ct. of App.) 

7 401,788. 


Eye Injury.—Claimant-appellant, while a prisoner in Sing Sing 
prison, was ordered to perform the duties of a porter in a 
lavatory. It was alleged that he was furnished with a 
defective plunger for the purpose of clearing the drain pipe 
of a toilet bowl, which plunger broke while he was per- 
forming the work, causing lye and acid to splash into his 
right eye and onto his face. Judgment was entered for 
defendant State of New York. Numerous findings were 
made at the request of claimant, some of which contradicted 
the findings as contained in the decision. The court re- 
versed the judgment, stating that where inconsistent findings 
have been made, those most favorable to appellant must 
prevail. (White v. The State of N. Y., N. Y. Supreme Ct., 
App. Div.).. .§ 401,786. 
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Proximate Cause.—In a suit brought against defendants, owners 


and operators of an amusement center, plaintiffs sought to 
recover damages for the death of their son, who was drowned 
while bathing in defendant’s pool. The jury found that the 
proximate cause of the death was the act of the deceased 
in entering water to the depth that he did when he could 
not swim, and not the negligence of defendant in failing to 
install markers and ropes in the pool and in failing to have 
on duty a life guard and a person experienced in first aid 
treatment. A judgment entered for defendants on these 
findings was affirmed on appeal. (Luck et ux. v. Buffalo 
Lakes, Inc. et al., Tex. Ct. of Civ. App.). . .[ 401,789. 


Sufficiency of Evidence.—Plaintiff recovered a judgment for in- 


juries sustained as the result of being shot by one Ketzler, 
while he was acting as a special officer or investigator of 
defendant oil company. One of the many errors assigned 
on appeal was that the judgment was not sustained by sufh- 
cient evidence, defendant contending that there was no evi- 
dence to show that Ketzler was acting within the scope of 
his employment as defined by the pleadings. The court 
found this contention, as well as contentions relative to the 
misconduct of the trial judge, instructions given and refused, 
and the rejection of certain evidence, to be without merit 
and affirmed the judgment for plaintiff. (Empire Oil & Re- 


fining Co. et al. v. Fields, Okla. Supreme Ct.). . . 401,791. 


Landlord and Tenant.—In a suit brought by plaintiff, a tenant, 


to recover damages for injuries sustained as the result of 
a fall alleged to have been caused by the defective condi- 
tion of the steps leading to her apartment, the court dis- 
missed the complaint on the ground that it was not shown 
that there was anything wrong with the steps which could 
have caused the fall. On rehearing, the court held that its 
decree was correct and that it should be reinstated. (Harris 
v. Vatter, La. Ct. of App.)...§ 401,775. 


Fall on Stairway.—A judgment entered for plaintiff, in a suit 


brought to recover damages for personal injuries sustained 
as the result of a fall on a vestibule stairway in a building 
owned by defendants, was reversed on appeal, the court 
holding that the evidence was insufficient to warrant the 
finding that defendants were liable for the want of a light. 
The court further held that defendants were not to be held 
liable if the light suddenly went out because there was no 
actual notice and the evidence was wholly insufficient to 
show constructive notice. (Kahler v. Marchi et al., Il. App. 


Ct.)...§ 401,784. 


Invitee Injured.—In a suit brought by plaintiff, an invitee upon 


defendant’s premises, to recover damages for injuries sus- 
tained when he fell from a spreader-board into a ditch, the 
court denied a recovery holding that plaintiff's complaint 
failed to allege actionable negligence against defendant. 
Plaintiff was invited to use the premises in its then condi- 
tion and the equipment thereon for its ordinary function. 
The evidence showed that plaintiff had attempted to use 
the spreader-board as a means of getting out of the ditch, 
a use for which it was not intended. (Jrvine v. J. F. Shea Co. 
et al., Calif. Dist. Ct. of App.).. 401,767. 


Fireman Injured.—Plaintiff, a fireman, brought suit to recover 


damages for injuries sustained when he fell through a hole 
in the floor after entering a building for the purpose of 
extinguishing a fire. Workmen employed by one of the 
defendants had removed the walls from around a shaftway 
and were using the hole which was left in the floor for the 
purpose of dropping materials to a lower floor. Plaintiff 
was denied a recovery. (Schwab v. Rubel Corporation et al., 
N. Y. Supreme Ct., App. Div.).. ¥ 401,768. 


Fall over Scale—In a suit brought by plaintiff to recover 


damages for injuries sustained as the result of falling over 
a large platform scale located in the vestibule of defendant’s 
store, plaintiff contended that she was unable to see the 
scale as she passed through a door leading into the vesti- 
bule, because of the presence of defendant’s manager be- 
tween her and the scale. The court held that while plaintiff 
might not have been able to see the scale from one angle, 
nothing prevented her from seeing it as she passed it and, 
therefore, her own negligence must be held to have caused 
the accident. (Burckhalter et al. v. F. W. Woolworth Co., 
Pa. Supreme Ct.)...§ 401,779. 
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NEGLIGENCE—Continued 


Sudden Closing of Door.—Evidence showing that a door 
through which plaintiff had passed closed behind her with 
such force that it knocked her down was held to be sufficient 
to justify the jury in convicting defendant of actionable 
negligence in failing to adjust the automatic closing device 
on the door so as to permit the door to close slowly and 
with a minimum of force. (Gaut-Devaut Co. v. Johnson, 


Tenn. Ct. of App.).. .{ 401,774. 


Worker Injured.—Plaintiff, a worker on defendant’s premises, 
brought a suit to recover damages for injuries sustained 
when a fellow employee dropped a plank on his arm. It 
was alleged that defendant negligently distributed beer 
among the employees, causing them to become highly in- 
toxicated, and it was while one of the employees was thus 
intoxicated that the accident occurred. The court held that 
while some states have special statutes which give a right 
of action to one injured because of the furnishing of in- 
toxicating liquor, Tennessee has no such statute but is 
governed by the common law, which does not impose legal 
liability for damages in a case such as this. (T7arwater v. 
Atlantic Co., Inc., Tenn. Supreme Ct.).. .§ 401,773. 


Fall into Areaway.—In a suit brought by plaintiff to recover 
damages for injuries sustained as the result of falling into 
an unguarded areaway containing steps leading to the cellar 
of defendant’s property, the court held that the proximate 
cause of plaintiff’s fall was not the unguarded areaway, but 
plaintiff's leaning so much towards a screen door as to lose 
her balance. This was held to be contributory negligence 
which barred plaintiff's right of recovery. (Zlates et al. v. 
Nasim, Pa. Supreme Ct.).. . 401,782. 


Obstructions in Aisle of Store—Defendant dry goods store 
was held liable for injuries sustained when a customer 
tripped over some sample cases set in the aisle by a traveling 
salesman who was soliciting orders for defendant cosmetic 
corporation. The judgment against the dry goods store 
was affirmed on appeal, but the court held that the cor- 
porate defendant could not be held on the ground that no 
contractual relationship existed between it and the traveling 
salesman. (R. E. Cox Dry Goods Co. et al. v. Kellog et al., 
Tex. Ct. of Civ. App.)... 401,794. 


Practice and Procedure—Where the United States Circuit 
Court of Appeals reversed a judgment entered in favor of 
plaintiff, a customer who sustained injury while in de- 
fendant’s store in Illinois, and remanded the cause with 
direction to dismiss on the merits, plaintiff contended, on 
petition for rehearing, that the court denied her the right 
of trial by jury as guaranteed by the Constitution, in not 
remanding the case for a new trial. The court denied the 
petition, holding that defendant had preserved its rights 
under the new Federal Rules of Civil Procedure and was 
entitled to direction of a judgment without a new trial. 
(Brunet v. S. S. Kresge Co., U. S. C. C. A., 7th C.) 
401,796. 


Vibrations of Buildings.——In a suit brought by plaintiff to re- 
cover for damage to his house, it was alleged that, in 
digging a trench for the purpose of installing a water main, 
defendant negligently operated heavy power machinery so 
close to plaintiff's house that the vibrations therefrom 
caused the walls and ceilings of said house to become 
cracked. The court affirmed a judgment for plaintiff, hold- 
ing that there was ample evidence to justify the jury’s 
finding that the defendant was negligent, and that plaintiff's 
house was damaged through such negligence. (Machac 
et al. v. East St. Louis & Interurban Water Co., Ill. Apo. Ct.) 

q 401,777. 


Student Injured—Where plaintiff, a student at defendant’s 
school, was injured while eating her lunch in a classroom 
when a fellow student engaged in scuffling with her, the 
court held that plaintiff's complaint stated a good cause of 
action, based on the failure of defendant to provide super- 
vision of the school children during an intermission of the 
school, and reversed a judgment entered for defendant. 
(Forgnone et al. v. Salvador Union Elementary School District, 
Calif. Dist. Ct. of App.).. . J 401,766. 
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Hole in Driveway of Gasoline Station—A judgment entered 
for plaintiff, in a suit brought to recover damages for in- 
juries sustained as the result of stepping into a hole in a 
driveway of a gasoline station, was reversed on the ground 
that there was no evidence to show that defendant corpora- 
tion controlled or attempted to control any of the persons 
or activities shown to have been the cause of the injury, or 
that it had any interest in the filling station property or 
shared in any of the profits. (Farmers’ Educational and Co- 
Operative Union of America v. Eakins, Okla. Supreme Ct.) 

{| 401,790. 


Product Liability—Where plaintiff brought suit to recover 
damages for injuries sustained as the result of drinking a 
bottled beverage’ containing particles of glass, the first trial 
of the action resulted in a verdict of $500.00 for plaintiff. 
On appeal this was reversed because of misconduct of 
plaintiff’s counsel. The second trial resulted in a verdict 
of $2500.00 for plaintiff. On appeal, defendant contended 
that the verdict was excessive, and gave in support of this 
contention the wide difference between the two verdicts, 
The court held that the verdict was supported by the evi- 
dence and affirmed the judgment. (Atlanta Coca-Cola Bottling 
Co. v. Childers, Ga. Ct. of App.) . . .[ 401,770. 


Delivery of Radio.—Complainant brought a bill in equity seeking 
to recover from defendant delivery company the amount of 
a judgment paid by complainant to a third party in a 
previous action at law, which action arose out of the negli- 
gent delivery of a radio purchased by the third party from 
complainant. Complainant had entered into a contract with de- 
fendant for the furnishing of delivery service, and it was this 
company who had made the delivery. The court dismissed the 
bill on the ground that the payment of the judgment in 
question, rendered in an action to which defendant was not 
a party, could not in any way bind defendant delivery com- 
pany. (S. H. George & Sons, Inc. v: Consolidated Delivery 
Co., Tenn, Supreme Ct.). . . 401,772. 


Shipment of Flour Damaged.—In a suit brought by plaintiff to 
recover damages to a shipment of flour, caused by the ab- 
sorption of some foreign chemical within the cars in which 
the flour was shipped, the court affirmed a judgment for 
plaintiff, holding that the evidence sustained a finding that 
the damage occurred after the flour had been loaded into 
defendant’s cars, which cars were unsuited for the purpose 
of shipping flour. (Atlantic Coast Line Railroad Co. v. 
Sperry Flour Co., Ga. Ct. of App.)... 401,769. 


* LIFE 


Misrepresentations in Application —An insurer was not allowed 
to avoid liability under a policy on the ground of misrepre- 
sentations in the application, it being established that a full 
disclosure of the insured’s previous medical treatment had 
been made to the agent and that the application was not 
attached to and did not become a part of the policy. (Na- 
tional Life & Accident Ins. Co., Inc., etc. v. Mullen, Ga. Ct. 
of App.).. .§ 501,607. 


Death by Poisoning.—An insurer was not liable for double 
indemnity benefits under a provision in its policy excluding 
liability in the event that the insured’s death resulted from 
poisoning, it being immaterial whether the poison was 
voluntarily taken or not. (Eirich v. State Mutual Life Ins. 
Co., Conn, Supreme Ct. of Err.).. .§ 501,608. 


Accidental Death Benefit—Exception Clause.—Under a policy 
providing for an additional benefit in the event that the 
insured’s death was accidental, but excepting liability i 
death resulted from the taking of poison whether volun- 
tarily or otherwise, the death of the insured resulting from 
taking poison as the result of a mistake was within the ex- 
ception clause of the policy. (Liberty National Life Ins. Co. 
v. Kirk, Ga. Ct. of App.). . .§ 501,614. 


Sunstroke Causing Death.—The death of the insured as the 
result of sunstroke was held to be accidental within the 
provision of the policy relating to double indemnity benefits. 
Prior Indiana decisions gave support to this finding. 
(Wiecking v. Phoenix Mutual Life Ins. Co. of Hartford, Conn., 
U.S. C. ©. A. 7th C)... -FoCRerG. 
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WEEKLY ADVANCE DIGEST OF CURRENT INSURANCE DECISIONS 


Repudiation of Contract.—In an action to recover premiums 
paid, allegations setting forth letters written by the insurer 
wherein it stated that the policy had lapsed were held suffi- 
cient to state a cause of action based on repudiation, the in- 
surer having denied liability for disability benefits claimed 
on account of the asserted lapse. The insured asserted 
that he had not defaulted under his contract. (Adams v. 
Inter-Ocean Casualty Co., Ga. Ct. of App.). . .] 501,613. 


Fraud in Procurement of Policy.—A Louisiana statute upon 
which plaintiff relied in objecting to the admission of any 
evidence offered by the insurer to prove its defense of fraud 
in the procurement of the policy, was held to be inapplicable 
where an industrial life policy was issued either without a 
medical examination or a written application. Since the 
insured applied in writing for his policy, the insurer could 
avail itself of the defense, but its evidence was insufficient 
to sustain its claim. (Succession of Ryan v. Life & Casualty 
Ins. Co. of Tenn., La. Ct. of App.). . .] 501,606. 


Reformation of Policy.—An insurer was held entitled, during 
the lifetime of the insured, to bring a bill in equity to reform 
the policy so as to state the correct age of the insured, it 
having been misstated in the application for insurance, and 
to adjust the face value of the policy to the amount which 
the premiums em would purchase at the true age of the 
insured. (Ginsberg v. The Union Central Life Ins. Co., Ala. 
Supreme Ct.)... J 501,604. 


Conditional Delivery of Policy.—Receipt stating that delivery 
of policy to the named insured, in Illinois, was for inspec- 
tion only, was held sufficient to show that the delivery of the 
policy was conditional and no liability attached to the in- 
surer upon the death of the insured. (Silver v. New York 


Life Ins. Co., U. S. C. C. A., 7th C.). . .§ 501,617. 


Death Resulting from Childbirth—Burden of proving that the 
insured was pregnant at the time of the issuance of the policy 
in order to avoid liability thereunder was upon the insurer; 
judgment for beneficiary was reversed and remanded on 
account of conflicting instructions given the jury. (Life & 
Casualty Ins. Co. v. Walters, Miss. Supreme Ct.). .. 501,620. 


Sound Health of Insured.—Finding of jury to the effect that 
the insured was in sound health at the time his policy was 
issued was held to be supported by the evidence relative 
to the cause of his death and the duration of the disease. 
(Aetna Life Ins. Co. v. McAdoo, U. S. C. C. A., 8th C.) 

7 501,605. 


Health of Insured.—Evidence of mother of insured and of 
doctor who treated insured during his last illness was held 
not to be inconsistent with the jury’s finding that the insured 
had been in sound health and mind when the policy was 
issued. (Supreme Forest Woodmen Circle v. De Gonzalez 
et vir, Tex. Ct. of Civ. App.).. 501,612. 


Insurable Interest—One who has no insurable interest in the 
life of the insured cannot become the owner of a policy or 
become entitled to receive the proceeds thereof unless the 
insured was indebted to that person in some amount; the 
insurer does not discharge its liability by payment to such 
a person where there is another person who is rightfully 
entitled to such proceeds. (The National Life and Accident 
Ins. Co. v. French, Tex. Ct. of Civ. App.). ..¥ 501,611. 


Reinsurance Agreement.—In action by creditors of bank to 
enforce stockholders’ superadded liability, the defendant, an 
Ohio corporation, being the reinsurer of an insurance com- 
pany, an Illinois corporation, which held stock in the bank, 
the court reversed and remanded a judgment in favor of 
the reinsurer because there had been no determination of 
the question as to whether or not the reinsurer had assumed 
such liability as a part of the agreement. (Sachs et al. v. The 
Ohio National Life Ins. Co., U. S. C. C. A., 7th C.)... 
7 501,619. 


Premiums Paid with Community Funds.—The widow of an 
insured who had named his mother as beneficiary in the 
policy in question was entitled to one-half of the proceeds 
of such policy, it being established that premiums thereon 
had been paid from community funds. (Bazzell, Exrx. v. 
Endriss et al., Calif. Dist. Ct. of App.). . .§ 501,621. 


Waiver by Insurer—The acceptance of numerous late pay- 
ments of assessments without the suspension of the member 
or any lapsing of the policy was held to constitute a waiver 
by the insurer of the provision requiring prompt payments 
within a stipulated time in order to avoid forfeiture. (The 
Order of United Commercial Travelers of America v. Camp- 
bell, U. S.C. C. A., 9th C.).. .1 501,603. 


Acceptance of Overdue Premium.—An insurer which accepted 
a premium which was overdue was not estopped nor did it 
waive its right to avoid liability under a policy provision 
relieving it of liability for injury or sickness beginning with- 
in fifteen days after such acceptance because of the fact 
that its original denial of liability was on a different ground. 
(Great American Accident Ins. Co. v. Roggen, Tex. Ct. of Civ. 
App.). . .§ 501,615. 


Prima Facie Case.—Defendant insurer’s motion for judgment 
after removing the case from the state to the Federal court, 
was denied, plaintiff having established a prima facie case 
by her allegations. An issue as to payment of all premiums 
was left for determination at the trial. (Geist v. The Pru- 
dential Ins. Co. of America, U. S. Dist. Ct., E. D., Pa.)... 
q 501,618. 


Joinder of Parties, Causes of Action.—In affirming the order of 
the lower court sustaining defendants’ demurrer to plain- 
tiff’s petition seeking to recover against members of the 
Corporation Commission on their official bonds for their 
acts in licensing and permitting to remain in business an 
insurance company which had not fully complied with the 
laws of the state, the court said that liability would have 
attached had not there been a misjoinder of parties and 
causes of action. (Bankhead v. Howe et al.; Taylor v. Howe 
et al., Ariz. Supreme Ct.). . J 501,609, 501,610. 


Court’s Jurisdiction on Appeal.—On plaintiff’s appeal from an 
order denying her motion for a new trial after the di- 
rection of a verdict for defendant on its motion for a new 
trial, the jury’s findings having been in favor of plaintiff, the 
court held that since no final judgment had been entered 
in the lower court, it had no jurisdiction on the appeal. 
(Woodard v. Interstate Life & Accident Co., Tenn. Ct. of 
App.). . .¥ 501,601. 


Assignments of Error Insufficient.—Defendant insurer’s assign- 
ments of error after judgment for plaintiff under the policy 
issued by defendant were overruled for indefiniteness. 
(Home Beneficial Assn. v. Foster, Tenn. Ct. of App.)... 
q 501,602. 


*% AUTOMOBILE * 


Reinsurer’s Liability—A contract whereby a reinsurer agreed 
to repay any amounts of ultimate net loss which the rein- 
sured might have to pay in excess of $3,000 on account of 
any single claim was held to be a contract of indemnity. 
Thus, there could be no liability under the reinsurance con- 
tract for excess liability incurred which could not be paid 
because of the reinsured’s insolvency. Litigation arose in 
Iowa. (Fischer, Recr. v. The Excess Ins. Co. of America, 


U.S. C. C. A. 8th C.)...§ 703,513. 


Insurer’s Liability—Since defendant’s insured had no right 
to exercise dominion or control over plaintiff’s truck, said 
truck, which was damaged through the negligent operation 
of insured’s truck, was not “in charge of” the insured, as 
contemplated by the exclusion clause of the insurance 
policy involved. (Cohen & Powell, Inc. v. The Great America 
Indemnity Co., Conn. Supreme Ct. of Err.).. . 703,530. 


Automobile Destroyed by Fire——Defendant insured an auto- 
mobile against loss by fire. It admitted that the finance 
company was entitled to recovery and could not thereafter 
complain that the dealer had not been joined in the suit 
because the finance company had alleged that it had suc- 
ceeded to the interest of said dealer. Also, such admission 
rendered untenable defendant’s complaint that the owner 
of the car had failed to negative exclusions of liability under 
the conditions of the policy. (General Exchange Ins. Corp 
v. Appling et al., Tex. Ct. of Civ. App.).. 703,531. 


Paragraph (f) numbers refer to the full opinion texts in the CCH Insurance Law Reporting Service units. 
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AUTOMOBILE—Continued 


Companion Driving Automobile Is Guest.—The change of posi- 
tion by a guest from that of mere occupant to driver does 
not of itself change his status as a guest. The benefit 
resulting from companionship or from a promise to assist 
in driving does not transfer a gratuitous undertaking into 
an undertaking for payment. Litigation arose in Virginia. 


(Mayer v. Puryear, U. S. C. C. A., 4th C.). . .§ 703,514. 


Excessive Speed as Gross Negligence.—Driving along a high- 
way at sixty miles per hour after having read a sign warning 
of a caftle crossing ahead, and after plainly seeing the cattle 
starting to cross the highway, constituted gross negligence. 
(Crothers v. Caroselli, N. J. Supreme Ct.). . . 703,516. 


Unlawful Stopping of Bus.—A guest in the automobile which 
collided with a bus which had stopped to unload a passenger 
without leaving the clearance on its left required by statute 
was denied recovery for personal injuries sustained, the 
court holding that the unlawful stopping of the bus was not 
the proximate cause of the collision. (Jaggers v. South- 
eastern Greyhound Lines, Inc., U. S. Dist. Ct., M. D. of 
Tenn.).. .¥ 703,536. 


Pedestrian Struck by Bus.—Plaintiff was injured when, as he 
was crossing the street at an intersection, he was struck 
by defendant’s bus. After hearing all of the evidence avail- 
able, the trial court directed a verdict in favor of defendant. 
Thereafter, plaintiff discovered an eye-witness, whose affi- 
davit set forth new facts in favor of plaintiff. A diligent 
search having been made for eye-witnesses, the appeal court 
was of the opinion that plaintiff should have been awarded 
a new trial on the ground of newly discovered evidence. 


(Knight v. Citizens Coach Co., Ill. App. Ct.).. 703,522. 


Pedestrian Injured Crossing Street—The court’s instruction 
that, if plaintiff was struck while crossing the street at a 
point other than an intersection, the verdict must be in favor of 
defendant, was not erroneous because plaintiff's evidence was 
insufficient to establish a prima facie case against the defendant 
if plaintiff had been crossing between intersections. The 
jury’s verdict in favor of defendant was, therefore, upheld. 
(Zalec v. Reckel, Pa. Supreme Ct.).. J 703,541. 


Pedestrian Injured.—Plaintiff was standing in front of his 
truck, stalled on the right side of the road, and looking 
ahead when he heard a crash behind him and was struck 
by a truck which swerved against him as it came around 
his truck. The nature of the accident, as related by the 
driver of the colliding truck differed greatly from plaintiff's 
description, but the jury accepted the plaintiff’s version and 
the trial court was without power thereafter to enter a 
judgment non obstante veredicto at the instance of defend- 


ant. (Roussin v. Kirkbride, Ill. App. Ct.). ..9 703,545. 


Approaching Vehicles Collision.—Plaintiff’s intestate was killed 
when the automobile in which he was riding collided with 
a newspaper truck which approached from the opposite 
direction. After the accident, both vehicles were found on 
their respective sides of the road. There being issues for 
the determination of the jury, it was error for the trial court 
to dismiss plaintiff’s action for damages against those re- 
sponsible for the operation of both vehicles. (Hartstein, 
Admx. v. United States Trucking Corp. et al., N. Y. Supreme 
Ct., App. Div.). . . 703,519. 


Jury’s Finding Upheld.—Plaintiff was injured when the truck 
in which she was riding collided with the corporate de- 
fendant’s approaching automobile. The driver and occupant 
of the automobile were killed immediately. The testimony 
of the motorist whom the automobile had passed shortly 
before the collision conflicted with the testimony of the 
truck driver. The jury’s verdict, resolving the dispute in 
favor of defendants, was upheld on appeal. (Walker v. Okla- 
homa Natural Gas Co. et al., Okla. Supreme Ct.).. § 703,523. 


Status of Prospective Purchaser—An automobile dealer en- 
trusted a new car to one Fowler to go see his mother and, 
if he could get her to sign the papers transferring her old 
car to the dealer, the trade in value was to be applied to a 
payment by her son on the used car to be purchased by him 
from the dealer. En route, Fowler was involved in a col- 
lision. The automobile dealer was not held responsible for 


the consequences of the collision, the court holding that 
Fowler was a bailee in possession of the car for a specified 
purpose. (Gathright v. Carl Markley Motor Company, Tex. 
Ct. of Civ. App.).. . 703,527. 


Prospective Purchaser Injured.—W hile riding in an automobile, 


which was being demonstrated by one of defendant’s em- 
ployees, plaintiff was thrown against the windshield when 
the car was stopped. The evidence was conflicting as to 
the nature of the stop made and the jury’s verdict in favor 
of plaintiff was upheld. The damages awarded were not 
excessive and there was no reversible error committed by 
the trial court. (Lawver v. L. B. Motors, Inc., Ill. App. Ct.) 
1 703,546. 


Manager of Parking Garage Injured.—Plaintiff claimed that 


defendant drove her car into his parking garage at a speed 
of about 35 miles an hour and struck him where he stood 
well within the garage and in plain view. Defendant con- 
tended that plaintiff walked into her car from an obscured 
position behind a wall. The nature of the entrance to the 
garage was such as to render a rapid entry impossible and 
plaintiff's damage suit was dismissed. (Deimel, Jr. v. 
Etheridge et al., La. Ct. of App.).. .¥ 703,535. 


Car Entangled in Telephone Wires.—Plaintiff was denied re- 


covery for injuries sustained when his automobile became 
entangled in wires which had fallen across the highway 
through the breaking of a telephone pole which had been 
struck by a motor vehicle shortly before. Defendant tele- 
phone company had been notified of the dangerous condi- 
tion about twenty minutes before the accident and the court 
held that sufficient time had not elapsed to create liability. 
(Ray v. New York Telephone Co., N. Y. Supreme Ct., App. 
Div.).. .] 703,537. 


Collision with Parked Vehicle—When defendant’s car, after 


passing plaintiffs’ truck, cut directly in front of the truck, 
plaintiffs’ driver swerved to the right and the truck collided 
with a parked vehicle. The erroneous admission of opinion 
evidence which invaded the province of the jury neces- 
sitated a reversal of that part of the judgment entered in 
favor of the insurance company which paid for repairs to 
the damaged truck. (Moore et al. v. Norwood, Calif. Dist. 
Ct. of App.).. .§ 703,510. 


Truck Stopped on Wrong Side of Road.—Where a truck 


stopped on the wrong side of the road at night, to pull 
a car out of the ditch, and was struck by an automobile 
coming from the opposite direction, proceeding on its right 
side of the highway, it was for the jury to decide whether 
the driver of the automobile was contributorily negligent, 
whether he was driving at an excessive speed, and whether 
he was confronted with a sudden emergency. (Anderson v. 
Kist, Towa Supreme Ct.).. ¥ 703,534. 


Absence of Driver’s License.—Both plaintiff and defendant 


sought to recover damages which resulted from a collision 
between their respective vehicles. The evidence was con- 
flicting and the jury’s verdict in favor of defendant was 
warranted. However, the court’s charge that, if plaintiff 
drove his automobile without a driver’s license, he would 
be guilty of negligence per se constituted reversible error 
in that it made no provision for causal connection between 
such negligence and defendant's injury. (Etheridge v. Guest, 
Ga. Ct. of App.).. .§ 703,525. 


Collision at Intersection.—Plaintiffs recovered compensation 


for personal injuries and death sustained by occupants of a 
Chrysler car which collided at an intersection with an auto- 
mobile driven by one of the defendants. The physical facts 
tended to support the view that the Chrysler car had entered 
the intersection first and, hence, supported the jury’s verdict 
in favor of the plaintiffs. (Hilton et al. v. Carey et al., Calif. 
Dist. Ct. of App.)... 703,511. 


Contributory Negligence at Intersection.—After stopping at a 


stop sign where his view to the right was limited to 100 
feet, defendant entered upon an intersection where his car 
collided with plaintiffs’ car which approached from. the 
right. The court, finding that plaintiffs had failed to keep 
a proper lookout and were contributorily negligent, entered 
judgment in favor of the defendant. (Stup et ux. v. Higgins, 
Calif. Dist. Ct. of App.).. .§ 703,512. 


Paragraph ({) numbers refer to the full opinion texts in the CCH Insurance Law Reporting Service units. 


6 





r hs 


5, 1940 
to 


1g that 
ecified 
y, Tex. 


mobile, 
t’s em- 
1 when 
z as to 
n favor 
ore not 
tted by 


yp. Ct.) 


ed that 
a speed 
e stood 
nt con- 
»scured 
to the 
ble and 


Jr. v, 


‘ied re- 
became 
ighway 
d been 
nt tele- 
condi- 
e court 
ability. 
., App. 


r, after 
- truck, 
‘ollided 
opinion 
neces- 
ered in 
airs to 


f. Dist. 


truck 
to pull 
mobile 
s right 
rhether 
xligent, 
yhether 
SON V. 


endant 
ollision 
is con- 
nt was 
laintiff 
would 
> error 
etween 
Guest, 


nsation 
ts of a 
n auto- 
il facts 
‘ntered 
verdict 


, Calif. 


ig ata 
to 100 
his car 
m the 
o keep 
ntered 
liggins, 
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Left Turn at Intersection.—Plaintiff stopped his car at an in- 
tersection on the extreme right of the road in order to read 
the street signs. Without observation, he began a left turn 
and collided with defendant’s automobile which approached 
from the opposite direction. He and his wife were denied 
recovery for personal injuries sustained, the jury finding 
in effect that he was guilty of contributory negligence. 
(Miller et al. v. Cranston et al., Calif. Dist. Ct. of App.) 

q 703,548. 


Collision at Railroad Crossing—Signals.—The failure of signal- 
ling devices at a railroad crossing to warn of approaching 
trains, and the failure of an approaching train to give a 
signal, did not relieve persons about to cross the track from 
the duty to exercise due care in looking and listening for 
the approaching train. The question of whether due care 
was exercised was one for the jury to decide. Litigation 
arose in North Carolina. (Cline, Admx. v. Southern Ry. Co., 
U.S.C. C. A, bh C. )... FARR 


Excessive Speed of Train.—Plaintiff, a youth of eighteen, lost 
his leg as a result of injuries sustained when the truck in 
which he was riding collided with one of defendant’s trains 
on a foggy morning. It was held that the jury findings on 
the issues of negligence and proximate cause were well 
sustained by facts showing the undisputed rate of speed at 
which the train was moving as it crossed that highway and that 
the verdict, although large, was not the result of passion and 
prejudice on the part of the jury. (Tex. & New Orleans R. R. 
Co. v. Haney, Tex. Ct. of Civ. App.).. . | 703,526. 


Falling from Truck in Front of Train.—Plaintiffs’ decedent 
was fatally injured when he fell from a truck being driven 
across a railroad spur-track immediately in front of a 
moving train. The truck driver was held liable; the oil 
company, sued as the employer of the truck driver, was 
exonerated, the evidence indicating that the truck driver 
was an independent contractor; because of errors in in- 
structions, a new trial was ordered to determine the lia- 
bility of the railroad company. (Columbus & Greenville Ry. 
Co. et al. v. Robinson et al., Miss. Supreme Ct.) . .{ 703,539. 


Railroad Crossing Collision—After stopping, looking, and 
listening for the approach of a train, plaintiff proceeded to 
cross defendant’s railroad tracks. Before his front wheels 
had completed crossing the first track, his truck was struck 
by a train which approached without warning at a speed 
of about 45 miles an hour. On appeal, defendant’s negli- 
gence was conceded and, since plaintiff could not be held 
contributorily negligent as a matter of law, the jury’s 
verdict in favor of the plaintiff was upheld. (Usher v. Pitts- 
burgh & Lake Erie R. R. Co., Pa. Supreme Ct.).. .7 703,542. 


Extraordinary Methods of Warning at Railroad Crossing.— 
Plaintiff was injured when the automobile in which he was 
riding collided with defendant’s train. Plaintiff had seen 
the train and had called the driver’s attention to it. In view 
of the nature of the crossing, plaintiff’s and the driver’s 
familiarity with it, and their knowledge of the presence of 
the train, the judgment entered upon the alleged negligence 
in failing to maintain extraordinary methods of warning of 
the train’s presence could not be upheld. (Texas and New 
Orleans R. R. Co. v. McMahan, Tex. Ct. of Civ. App.) 

7 703,544. 


Municipality’s Liability—Whenever water came down the hill- 
side next to the highway, a solid block of ice formed across 
the highway. One of the plaintiffs was injured when her 
car was struck by an approaching vehicle which skidded on 
the ice formed. Whether the city was negligent in allow- 
ing the dangerous condition to exist was a question which 
should have been submitted to a jury and the court’s entry 
of a nonsuit was erroneous. (Fritzky et vir v. City of Pitts- 
burgh, Pa. Supreme Ct.).. J 703,543. 


Negligence of Municipal Employee—Procedure.—Section 50-c 
of the General Municipal Law of New York provides that 
suit shall not be maintained against a municipality and its 
employee for the latter’s negligent driving unless the com- 
plaint shows that at least thirty days have elapsed since 
presentation of the claim to the municipality and its em- 


ployee. The court held that the Section was complied with 
where summons and notice of claim were served on the 
employee on the same day, but more than thirty days prior 
to trial, overruling defendant’s contention that thirty days 
must elapse between presentation of claim and service of 
summons. (Kosiba v. City of Syracuse et al., N. Y. Supreme 
Ct., App. Div.). . . | 703,524. 


Notice of Injury to Town.—Plaintiff was nonsuited in his ac- 


tion to recover for the death of his wife, whose death was 
alleged to have been caused by a defect in a certain highway 
in the defendant town, because his notice to the town of 
his wife’s injury failed to describe her injuries as required 
by statute. (Main, Admr. v. The Town of North Stonington, 
Conn. Supreme Ct. of Err.).. . ff 703,529. 


Collision between Bus and Automobile.—Plaintiff sought re- 


covery for damages which resulted when his automobile 
collided with a bus. The evidence supported the conclusions 
that the relationship of master and servant existed between 
plaintiff and the driver of his car and that said driver was 
guilty of contributory negligence and, hence, the verdict of 
no cause of action against the bus company, its driver, and 
plaintiff’s driver was upheld. (Hill v. Public Service Inter- 
state Transportation Co. et al., N. J. Supreme Ct.). . .] 703,538. 


Imputed Negligence—Master and Servant.—It was for the jury 


to decide whether a master and servant relationship existed 
where the defendant, who was engaged in the automobile 
finance business, engaged another to collect delinquent ac- 
counts and repossess automobiles, so as to make the defend- 
ant responsible for the negligence of a person whom the 
collector had engaged to drive the repossessed automobiles 
to defendant’s place of storage. Litigation arose in Penn- 
sylvania. (Waggaman v. General Finance Co. of Philadelphia, 
Pa., Inc.; Warfield v. Same, U. S. C. C. A., 3rd C.)... 
1 703,532. 


Status of Driver of Car.—The testimony of the driver of his 


employer’s automobile, that, instead of collecting a bill due 
his employer and soliciting insurance for him, he had gone 
about business of his own, did not overcome the presump- 
tion that the driver, who was being paid his wages for the 
day, was acting as the employer’s servant. (Horton et al. 
v. Storey et al., Tenn, Ct. of App.)...{ 703,515. 


Employer-Employee Relationship—Defendant was not held 


responsible for the negligence of a truck driver whom it 
carried on its books as an employee and who was covered 
by defendant’s policy of compensation insurance. The evi- 
dence established that the truck driver was an employee 
of an independent contractor and that any amounts paid 
him were deducted from the amount owing his employer 
under his contract with defendant. (Conner et al. v. 
Angelina County Lumber Co., Tex. Ct. of Civ. App.)... 
J 703,528. 


Accord and Satisfaction—In a suit brought to recover dam- 


ages for wrongful death, an administratrix was not allowed 
to plead fraud in the settlement made with the decedent’s 
widow, which settlement was pleaded as an accord and 
satisfaction. The defense of fraud is personal to the widow 
and may not be advanced by an administratrix, even though 
the administratrix may also be the widow. Also, it did not 
appear that the consideration paid in fraudulent settlement 
was tendered back. (James, Admx. v. Cincinnati, New Or- 
leans & Texas Pacific Ry. Co. et al., Tenn. Supreme Ct.)... 
1 703,509. 


Negligent Killing of Minor.—An eleven year old boy was 


found wedged in the dented grill-work of defendant’s cab. 
The evidence indicated that defendant had come from the 
direction in which the boy was last seen alive. Because of 
the admission of prejudicial evidence, the jury’s verdict in 
favor of the minor’s administrator could not be upheld, but 
the court refused to dismiss the action, holding that the 
circumstantial evidence warranted the submission of the 
issues to the jury. (Allen, Admr. v. Stokes, N. Y. Supreme 
Ct., App. Div.).. .¥ 703,518. 


Paragraph ({) numbers refer to the full opinion texts in the CCH Insurance Law Reporting Service units, 


7 





THE INSURANCE LAW JOURNAL 


December 5, 1940 


AUTOMOBILE—Continued 


Inadequacy of Damages.—A young man of 26 years was killed 
when the automobile in which he was riding was struck 
by a train. The jury awarded his surviving wife and child 
$5,000 damages. The trial court, considering such damages 
inadequate, ordered a new trial on the sole issue of damages. 
On appeal, the action of the trial court was upheld. (Hoffart 
et al. v. Honig, Calif. Dist. Ct. of App.) . . . J 703,547. 


Venue of Actions.—Suit was instituted to recover compensa- 
tion for damages sustained in an automobile collision which 
occurred in Queens County. Plaintiff resided in the State 
of Ohio, his wards, for whom the action was maintained, 
resided in either Queens County or the State of Ohio, and 
defendant resided in Jefferson County. The action having 
been instituted in New York County, where none of the 
parties resided, it was held error to deny defendant’s motion 
for a change of venue to Jefferson County. (Reed et al. v. 
Ross, N. Y. Supreme Ct., App. Div.). . .{ 703,517. 


Service upon Nonresidents.—Plaintiff was injured at his filling 
station when the lock rim was forced off defendant’s spare 
tire, which he was inflating, and was propelled against him. 
Since the place where the accident occurred was not a 


public highway, the service of process upon defendant under 

the statute providing for service upon nonresident users of 

a public highway within the state could not be upheld, 

(Finn v. Schreiber et al., U. S. Dist. Ct., W. D. of N. Y,) 
{ 703,520. 


Sufficiency of Pleadings.—Plaintiff’s complaint alleged in one 


count that all five defendants were the owners of an auto- 
mobile which, on a stated occasion, was negligently operated 
by their agents and servants. The court, in a memorandum 
opinion, stated that if the literal interpretation that the five 
defendants jointly owned the vehicle was not intended, 
plaintiff should plead anew by the use of separate and per- 
haps alternative counts, (Lentz et al. v. Rock et al., N. J 
Supreme Ct.)...f 703,521. 


Diminution of Record.—Because the court had previously, after 


holding that it had no jurisdiction to consider defendants’ 
appeal in a case arising out of their negligent operation of 
a motor vehicle because the bill of exceptions had not been 
filed in time, stated that, upon its merits, the case had been 
properly left to the determination of the jury, it refused 
to order a diminution of the record in order that defendants 
might show that the bill of exceptions had been filed in 
time. (Herbert et al. v. Capps et al., Tenn. Ct. of App.)... 
{ 703,540. 


Paragraph ({) numbers refer to the full opinion texts in the CCH Insurance Law Reporting Service units. 
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